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COMMONWEALTH OF KENTUCKY 

FAYETTE CIRCUIT COURT 

DIVISION 3 

CIVIL ACTION NO. 17-CI-0640 

 

WHITAKER BANK, INC.  PLAINTIFF 

v.  

ANDOVER GOLF AND COUNTRY CLUB, INC.;  

COMMONWEALTH OF KENTUCKY, COUNTY OF FAYETTE; 

THE RANGE, INC.; 

COMMUNITY TRUST BANK, INC.; and  

GREAT AMERICA FINANCIAL SERVICES CORPORATION  DEFENDANTS 

   

AND 

 

COMMONWEALTH OF KENTUCKY 

FAYETTE CIRCUIT COURT 

3RD DIVISION 

CIVIL ACTION NO. 17-CI-986 

 

WHITAKER BANK, INC.           PLAINTIFF 

 

v.  

 

BALL HOMES, LLC AND 

LOCHMERE DEVELOPMENT CORPORATION                 DEFENDANTS 

 

AND 

COMMONWEALTH OF KENTUCKY 

FAYETTE CIRCUIT COURT 

7TH DIVISION 

CASE NO. 17-CI-1360 

 

BALL HOMES, LLC; and        PLAINTIFFS 

LOCHMERE DEVELOPMENT CORPORATION  

and TROY THOMPSON, assignee 

 

v.  

  

 

WHITAKER BANK, INC.; and              DEFENDANTS 

ANDOVER GOLF AND COUNTRY CLUB, INC.  
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PLAINTIFFS’ (BALL AND LOCHMERE/THOMPSON) VERIFIED MOTION FOR 

TEMPORARY INJUNCTION 

AND SUPPORTING MEMORANDUM UNDER CR 65.04 

 

          Come the Defendants, Ball Homes, LLC and Lochmere Development Corporation (“Ball 

and Lochmere”), for their Verified Motion for Temporary Injunction pursuant to CR 65.04 and 

supporting Memorandum, and state as follows: 

INTRODUCTION 

 Ball and Lochmere respectfully request a Temporary Injunction requiring and directing 

Whitaker Bank, Inc., and Andover Golf and Country Club (“AGCC”), and/or their successors and 

assigns, to maintain the golf course at issue in a reasonable and proper condition such that it shall 

be operated as a golf course by Whitaker, AGCC and/or their successors, assigns and therefore 

and purchaser, and not fall into disrepair or deviate from the condition that a golf course should be 

maintained.  As will be shown below, the restrictive covenant required AGCC to continuously 

operate the property as a golf course.  As the successor to AGCC, the Bank is bound by the 

restrictive covenant, which runs with the land.     

FACTUAL BACKGROUND 

  This action arises from the development of the Andover Golf and Country Club in the late 

1980’s and early 1990’s.  A Lease, Construction, and Purchase Agreement (“Agreement”) was 

executed and in place by July 11, 1988, long before Plaintiff obtained an interest in the Property 

through a mortgage.  As a result of the Agreement (dated July 11, 1988), and Amendment to the 

Agreement (dated July 24, 1990) and a Memorandum of the Agreement filed of record in the 

Fayette County Clerk’s office on December 12, 1988, there are recorded restrictive covenants 
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requiring the property to be perpetually used and operated as a golf course with certain required 

amenities, and the property upon receipt of a bona fide purchase offer is subject to Ball and 

Lochmere’s right of first refusal.  Plaintiff Whitaker Bank (“the Bank”) now claims to hold a 

mortgage or mortgages on the property, and while it is clear that any mortgage was taken subject 

to and with notice of the actual use of the property and the terms and conditions provided in the 

Agreement, the Amendment and the Memorandum, the Bank is now seeking a declaratory 

judgment holding that its interest arising from a mere subsequent mortgage is not subject to those 

certain restrictive covenants of record requiring the property to be perpetually used as a golf course 

with certain amenities and that it may be sold free of any right of first refusal held by Ball and 

Lochmere.  

  The applicable Golf Course Lease, Construction, and Purchase Agreement (“Agreement”), 

dated July 11, 1988, provides: 

4. Use.  Corman-McQueen shall construct and operate on the leased property 

a golf course and country club, as more fully described herein.  The property and 

facilities shall be operated under the name “Andover Golf and Country Club,” shall 

be continuously operated, and shall be used for no other purpose. 

See Exhibit 1, Paragraph 4.  Paragraph 16 of that same Agreement or controlling document gives 

Ball and Lochmere1, the developers, a right of first refusal for a period of thirty years from the date 

of closing “to purchase the leased property and improvements, at the price of and according to the 

same terms and conditions of any bona fide purchase offer.”  Id.   

 The Bank has asserted in its Complaint that the “lease” “expired” 5 years after the date on 

which the golf course was opened pursuant to Paragraph 2 of the Agreement.  However, the Bank 

disingenuously ignores the rest of the “agreement” terms and the Amendment to Golf Course 

                                                           
1 Upon its dissolution, Lochmere assigned all applicable rights to Troy Thompson.   
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Lease, Construction and Purchase Agreement dated July 24, 1990 (“Amendment”).  See Exhibit 

2, hereto.  That document provides:  

1. Survival of Covenants.  Corman-McQueen, Ball & Lochmere and Hacker-

Thompson acknowledge and agree that the items contained in paragraphs 4, 7, 8, 

13, 14, 16, 19, 20 and all of the paragraphs 5 and 6 except for date deadlines shall 

survive the closing.  

  

 AGCC joined in the Amendment for the specific purpose of acknowledging the survival of the 

covenants and the restrictions that are stated in the Amendment document dated and executed the 

same day as the Memorandum that was executed and recorded in the Fayette County Clerk's office.  

The Bank purchased the property at a judicial sale on April 24, 2017 with knowledge of the 

restrictive covenant and the order of sale recited reference to and quoted Ball and Lochmere’s 

claims and the restrictions of record.  Therefore, the restrictive covenant requiring that the property 

be used “continuously” as a golf course survived the closing, bound AGCC to the obligation and 

to the right of first refusal, and bound the obligations to run with the land through the Agreement, 

the Amendment and the Memorandum of record (described below).  

 The Bank’s primary contention amounts to an assertion that the restrictive covenant was 

not properly recorded and therefore does not run with the land.  The Bank attempts to seize upon 

the use of the word “lease” to argue that the “term” must have expired and it also ignores that a 

Memorandum of Lease and Purchase Agreement (“Memorandum”) was filed on December 12, 

1988, in the Fayette County Clerk’s Office, at Book 1498, Page 225, relative to the Lease, 

Construction and Purchase Agreement, again well before2 the Plaintiff’s involvement in any way. 

That document provides: 

This Memorandum of Lease and Purchase Agreement is executed for the purpose 

of giving notice of the existence of the Lease and the terms thereof.  Reference is 

                                                           
2 Whitaker’s foreclosure complaint in paragraph 8 recites that “Note 1” in issue was executed in 

2007. 
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made to the Lease for the full description of the rights and duties of Ball & 

Lochmere and Corman-McQueen, and this Memorandum of Lease shall in no way 

affect the terms and conditions of the lease or the interpretation of rights and duties 

of the parties thereunder.   

See Exhibit 3, p. 1-2.  Therefore, a recorded document exists which incorporates the Agreement 

terms by reference.     Moreover, the Memorandum itself makes clear that the Agreement shall 

terminate only after “a date to be determined by reference to the Lease.”  There is and has been no 

termination of the Agreement, and the Bank took its interest in the Property with actual (visible) 

and constructive (Memorandum of record) notice of the restrictions on use and operation of the 

golf club and the right of first refusal3.       

 The Bank no doubt took its limited mortgage interest in the property based upon the actual 

and obvious notice of the existence of, and operation of, a golf course with certain additional 

amenities (clubhouse, restaurant, pro shop, pool, poolhouse) intertwined into the neighborhoods 

and each residential lot.  It is undeniable that the Bank would have been on inquiry notice (at the 

least) based on the existing use and operation of the property as a golf course intertwined into the 

residential community whenever it entered into the picture.  It is disingenuous at the least for the 

Bank to now argue that there is no requirement to maintain the continuous operation of the golf 

course and amenities or that there is even some concocted “dispute” as to whether such obligation 

exists or was intended to exist and continue.  

 Moreover, the restrictive covenants (deed of restrictions) put to record in 1989 and 1990 

applicable to the homes that are adjacent to the golf course are recorded in the County Clerk’s 

Office.  These covenants make clear that homeowners whose property abuts the golf course are 

                                                           
3 The Bank’s file is no doubt full of title documents and opinions concerning the property and the restrictions 
requiring the operation and use as a golf course given that the bank loaned significant funds and the land was 
pledged as security not just at the origination of the note in 2007 but also when the Bank stayed as the lender as 
AGCC came out of bankruptcy years later.   
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prohibited from putting up fences, etc., to allow for the continued operation of the golf course.  

Clearly the mutuality of obligations was evident to homeowners purchasing lots and properties.  

See Ball property restrictions and Lochmere property restrictions, Exhibits 4 and 5, stating in part: 

“Golf Course Lots . . . No owner of a lot abutting the golf course shall construct any hedge, fence, 

wall or barrier of any nature within twenty (20) feet of any border which abuts the golf course . . . 

During the entire course of construction or any other use of a lot abutting the golf course, the owner 

shall provide a method (accepted in writing by the developers) to prevent siltage from running 

onto the golf course.”  See Ball and Lochmere property, respectively, restrictions of record, Deed 

Book 1523, Page 117-18, attached hereto as Exhibit 4.  See also Deed Book 1554, Page 754, 

Exhibit 5 hereto.   

ARGUMENT 

THE STANDARDS FOR ISSUANCE OF A TEMPORARY 

INJUNCTION ARE CLEARLY MET IN THIS CASE 

 

Under Civil Rule 65.04(1): 

A temporary injunction may be granted during the pendency of an action on motion 

if it is clearly shown by verified complaint, affidavit, or other evidence that the 

movant’s rights are being or will be violated by an adverse party and the movant 

will suffer immediate and irreparable injury, loss, or damage pending a final 

judgment in the action, or the acts of the adverse party will tend to render such final 

judgment ineffectual.   

 

Kentucky courts, in interpreting Civil Rule 65.04, have held: 

 

[A]pplications for temporary injunctive relief should be viewed on three levels. 

First, the trial court should determine whether plaintiff has complied with CR 65.04 

by showing irreparable injury. This is a mandatory prerequisite to the issuance of 

any injunction. Secondly, the trial court should weigh the various equities involved. 

Although not an exclusive list, the court should consider such things as possible 

detriment to the public interest, harm to the defendant, and whether the injunction 

will merely preserve the status quo. Finally, the complaint should be evaluated to 

see whether a substantial question has been presented. If the party requesting the 

relief has shown a probability of irreparable injury, presented a substantial question 

as to the merits, and the equities are in favor of issuance, the temporary injunction 
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should be awarded. However, the overall merits of the case are not to be addressed 

in CR 65.04 motions.  

 

Maupin v. Stansbury, 575 S.W.2d 695, 699 (Ky. App. 1978).   Here, Ball and Lochmere readily 

meet the above three-part analysis, and a temporary injunction should therefore be granted. 

1. The Issuance of the Temporary Injunction Will Prevent Further Irreparable Injury to Ball 

and Lochmere (and homeowners in Andover and members of AGCC).   

  

 In order to obtain injunctive relief, the movant must show that its “rights will suffer 

immediate and irreparable injury” in the absence of such relief.  Maupin, 575 S.W.2d at 698.  

Irreparable harm exists where the injury to the plaintiff is intangible and cannot be quantified or 

measured.   Courts have recognized irreparable harm and granted injunctive relief in like 

circumstances.  

In Hellerstein v. Desert Lifestyles, LLC, 2015 WL 6962862 (D. Nev. 2015), homeowners 

and their HOA brought an action and motion for preliminary injunction in federal court against 

the owner of the community golf course.  Like Ball and Lochmere here, the Plaintiffs contended 

that the Defendant was obligated to operate the golf course under a restrictive covenant.  However, 

the Defendant had closed the golf course, erected a fence, and “as of September 7th, the grass of 

the Golf  Course had begun to die and [] the water features had begun to lose significant amounts 

of water.”  Id. at *1.   

 The Court granted the preliminary injunction requiring the Defendant to “maintain the Golf 

Course in the condition it would have been had it been continuously watered and maintained as of 

September 1, 2015 (the status quo date).”  The Court found the possibility of irreparable harm 

existed on several grounds, explaining: 

First, Plaintiffs have established that they have suffered, and are likely to continue 

to suffer, irreparable harm with respect to the views from their homes and the 

enjoyment of the use of their homes related to these views. Nevada law provides 
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that “[a] view is a unique asset for which a monetary value is very difficult to 

determine.” Leonard v. Stoebling, 728 P.2d 1358, 1363 (Nev. 1986) (quoting 

Glover v. Santangelo, 690 P.2d 1083, 1086 (Or. Ct. App. 1984)).  

 

**** 

 

Second, Plaintiffs have suffered irreparable harm from the physical damage to the 

Golf Course itself as a result of Defendants' intentional act of not watering or 

maintaining the course since September 1, 2015. Under Nevada law, “[a]ny act 

which destroys or results in a substantial change in property, either physically or in 

the character in which it has been held or enjoyed, does irreparable injury which 

justifies injunctive relief.” Memory Gardens of Las Vegas, Inc. v. Pet Ponderosa 

Memorial Gardens, Inc., 492 P.2d 123, 125 (Nev. 1972). Here, Defendants' actions 

rendered the grass on the Golf Course largely dead or dying, and incapable of 

restoration simply by watering and other routine maintenance. Defendants have 

committed acts—and unless enjoined are likely to continue committing acts—that 

have caused substantial physical change to the Golf Course and have destroyed the 

property's character as a golf course. Plaintiffs purchased their homes in reliance 

upon the fact that the owner of the Golf Course would maintain and operate 

it as a golf course, as required by the Golf Course Agreement (which Plaintiffs 

have the authority to enforce). These changes to the Golf Course have thus 

substantially impaired Plaintiffs' use and enjoyment of their homes and caused 

an associated drop in the values of Plaintiffs' homes, neither of which are 

quantifiable. 

 

Id. at *10 (emphasis added).   

Other Courts have confirmed that irreparable harm exists where there is injury to a party’s 

recreational or aesthetic interests, in addition to the unquantifiable loss in property value existing 

here.  In Sierra Club v. United States Army Corps of Engineers, 645 F.3d 978 (8th Cir. 2011), the 

Court affirmed a preliminary injunction granted to an environmental organization and hunting 

club.  The injunction had enjoined construction of a coal-fired power plant.  The Court held that 

the plaintiffs’ loss of use of the property at issue constituted irreparable harm because the members 

of the organization and club would likely be harmed with respect to their recreational, aesthetic, 

educational, and ecological interests.  Id. at 994-95.  See also Alliance for the Wild Rockies v. 

Cottrell, 632 F.2d 1127 (9th Cir. 2011) (Loss of use and enjoyment of forest constituted irreparable 

harm); Baker v. Hampton, 1880 WL 12289 (Ky. 1880) (Affirming injunction granted to movant, 
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directing return of movant’s horse, upon which judgment creditor had levied, in light of new trial 

having been granted to movant on underlying claims).   

Therefore, irreparable harm exists based on the unquantifiable loss in property values, as 

well as the loss of recreational and aesthetic values and current use as a golf course.   

2. Ball and Lochmere have shown a substantial likelihood of success on the merits.   

 It is important to note that Ball & Lochmere do not need to prove their case on the merits 

in order to secure a temporary injunction.  Rather, they must simply show a likelihood of success 

on the merits of the underlying dispute – enforcement of the restrictive covenant requiring the 

property to be used continuously as a golf course.  

“[A] Court construes restrictive covenants according to their plain language.  Parties are 

bound by the clear meaning of the language used, the same as any other contract.”  Gadd v. 

Hensley, 2015-CA-1948 (Ky. Ct. App. March 24, 2017).  In particular:  

It is not necessary that such an intention appear from the express language of 

the instrument creating it, but it may be implied where it appears that it was 

imposed as part of a general building plan or scheme for the improvement of 

several contiguous lots. 

 

Bagby v. Stewart's Ex'r, 265 S.W.2d 75, 76 (Ky. 1954) (emphasis added).   

The Bank’s position hinges on its specious assertion that no restrictive covenant “exists” 

of record.  This argument is simply wrong.  The Bank wants this court to hold that in a golf course 

community that was designed, developed and approved for construction based upon an integral 

and interwoven golf course can cease to be a golf course at the whim of a lender who holds only 

an interest arising from a mortgage. 

The Agreement and Amendment clearly contain both a restrictive covenant and a right of 

first refusal.  The Memorandum adequately provided the “whole world” with notice of the 

restrictive covenant, which was incorporated therein by reference.  See, e.g., Ashland, Inc. v. Realty 
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Farm Development Co., 485 S.W.2d 891, 894 (Ky. App. 1972) (“where a subsequent lessee has 

notice of a restrictive covenant in a prior lease he is bound thereby because a party with knowledge 

of the just rights of another should not be permitted to defeat them”). 

In Triple Crown Subdivision Homeowners’ Association, Inc. v. Oberst, 279 S.W.3d 138 

(Ky. 2009), a developer issued a deed for resale of real property acquired by the developer after 

the filing of the declaration of covenants, conditions and restrictions.  The Court held that the deed 

“incorporated by reference the declaration,” thus rendering the declarations enforceable.  The 

Court held: “Although amending the declaration to include an additional legal description for after-

acquired property would have made it easier for a title examiner, the absence thereof does not 

obscure or defeat the obvious intent of the developer.”  Id. at 141.   

In Oliver v. Schultz, 885 S.W.2d 699 (Ky. 1994), the Court held that, while restrictive 

covenants are to be enforced under Kentucky law “only when the restriction is placed in a recorded 

instrument,” such restrictions are enforceable where reflected in “a subdivision plat, a deed of 

restrictions or some other instrument of record . . . that would place an ordinary and reasonably 

prudent attorney performing a title search on notice of the restrictions in question.”  Id. at 701 

(emphasis added).  This is consistent with general “black letter” law.  See, e.g., 20 Am.Jur.2d §152 

(“Covenants and restrictions as to the use of property may be effected by a separate instrument 

[other than the deed] if consideration and the other essentials of a contract are present”).  See also 

Mitchell v. First Nat’l Bank, 263 S.W. 15, 16 (Ky. 1924) (“if a person has knowledge of such facts 

as would lead a fair and prudent man, using ordinary care and thoughtfulness, to make further 

inquiry, and he fails to do so, he is chargeable with the knowledge which by ordinary diligence he 

would have acquired”); Sentry Safety Control Corp. v. Broadway & 4th Ave. Realty Co., 124 

S.W.2d 1051 (Ky. 1939) (accord).  Here, the Memorandum alone was sufficient to place an 
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ordinary and reasonably prudent attorney performing a title search on notice of the restrictions in 

question and is even more evident when combined with the obvious and outward use of the 

property and the restrictions of record applicable to the “Golf Course Lots”.   

In Hellerstein, supra at *8, the Court noted: “Desert Lifestyles, as the undisputed holder 

of equitable and legal title to the Golf Course, is the Golf Course Owner as defined by the 

Agreement. Desert Lifestyles is thus bound by the plain terms of the agreement to operate and 

maintain the Golf Course property solely as a 27-hole golf course.” (Emphasis added).  This is 

directly on point to the instant case.  Here, the Bank is now the undisputed holder of equitable and 

legal title to the property, having purchased it at judicial sale on April 24, 20174.  The Bank is now 

bound by the restrictive covenants to the same degree that AGCC was bound.  The property must 

be maintained and used as a golf course.   

Ball and Lochmere have shown a substantial likelihood of success on the merits.  Under 

Maupin, “the overall merits of the case are not to be addressed” at this point.   

3. A temporary injunction is in the public interest, and the equities mitigate in favor of 

injunctive relief.   

 

This Bank was able to ram through a foreclosure action, including the judicial sale of the 

property, all in less than 60 days.  It should also be noted that this Bank continued to loan the 

AGCC money even after its bankruptcy.  The Bank clearly took its interest with notice of the 

restrictive covenant and of the financial condition of the debtor.  It has now been able to credit bid 

the property through a foreclosure action and extinguish the ownership interest of AGCC, all in a 

matter of mere weeks.  

                                                           
4 To the extent the Bank assigns its successful bid to another, that successor/assign is similarly bound by the 
restrictions and obligation to operate and maintain the golf course. 
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The public interest requires issuance of a temporary injunction.  The public has an interest 

in seeing that any successor to AGCC follow the restrictive covenants which are of record.  That 

is the point of placing the restrictions in a recorded instrument, which was done here through the 

Memorandum of Lease.  The public also has an interest in preserving property values and 

greenspace existing within the community rather than allowing it to fall into disrepair.  There is 

absolutely no harm to the Bank from issuance of a temporary injunction because preserving the 

golf course will protect the Bank’s investment.  The equities are therefore in favor of injunctive 

relief. 

WHEREFORE, Ball and Lochmere request the Court enter a TEMPORARY 

INJUNCTION requiring and directing Whitaker Bank, Inc., and Andover Golf and Country Club, 

and their successors and assigns (including the entity or entities that have possession, custody or 

control of the property, or equitable or legal title to the property, or any purchaser) to maintain the 

golf course at issue in a reasonable and proper condition and to operate it as a golf course.  

 

Respectfully submitted, 

 

MILLER, GRIFFIN & MARKS, P.S.C. 

271 West Short Street, Suite 600 

Lexington, Kentucky 40507-1292 

Telephone: (859) 255-6676 

Facsimile: (859) 259-1562   

By: _/s/ Carroll M. Redford, III __ 

CARROLL M. REDFORD, III 

email: cmr@kentuckylaw.com 

 MICHELLE L. HURLEY 

ATTORNEYS FOR DEFENDANTS 

 

 

NOTICE OF HEARING 

 

All parties take notice that the foregoing shall come on for hearing on Friday, May 5, 2017, 

at 1:00 p.m., or as soon thereafter as counsel may be heard.   
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CERTIFICATE OF SERVICE 

This is to certify that the foregoing was served on April 26, 2017, by mailing same first 

class mail, postage prepaid, and email to: 

 

Thomas D. Flanigan 

Lindsey T. Anderson 

McBrayer, McGinnis, Leslie & Kirkland, PLLC 

201 East Main Street, Suite 900  

Lexington, Kentucky 40507  

Attorneys for Defendant Andover Golf & country Club, Inc. 

 

D. Barry Stilz 

Kinkead & Stilz, PPC 

301 East Main Street, Suite 800 

Lexington, KY 40507 

Attorney for The Range, Inc. 

 

Martin B. Tucker 

Dinsmore & Shohl, LLP 

250 West Main Street, Suite 1400 

Lexington, KY 40507 

Attorney for Community Trust Bank, Inc. 

 

Great American Financial Services Corporation 

c/o Jeff J. Goedken 

625 First Street SE 

Cedar Rapids, IA 52401 

Defendant 

 

James H. Frazier, III 

201 East Main Street, Ste 770 

Lexington, KY 40507 

Master Commissioner 

 

George Smith 

Stoll Keenon Ogden, PLLC 

300 West Vine Street, Suite 2100 

Lexington, KY 40507-1801  

Attorney for Whitaker Bank, Inc.  

 

John P. Brice  

Wyatt, Tarrant & Combs,  

250 West Main Street 

Suite 1600 

Lexington, KY 40507 
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Attorney for Whitaker Bank, Inc.  

 

John N. Billings 

BILLINGS LAW FIRM, PLLC 

111 Church Street, Suite 200  

Lexington, Kentucky  40507  

Attorney for Homeowners Associations 

 

Fayette County Master Commissioner 

201 East Main Street, Ste 770 

Lexington, KY 40507 

 

 

_/s/ Carroll M. Redford, III __ 

ATTORNEYS FOR DEFENDANTS 
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VERIFICATION 

 

 I, Troy Thompson as authorized agent of Lochmere Development Corporation, have read 

the foregoing Verified Motion for Injunction and the facts stated therein are true and correct to 

the best of my knowledge and belief. 

      LOCHMERE DEVELOPMENT CORPORATION 

 

By: ___________________________ 

 TROY THOMPSON, authorized agent 

        

 

STATE OF KENTUCKY 

COUNTY OF FAYETTE 

 

 Subscribed, sworn to and acknowledged before me by Troy Thompson in his capacity as 

authorized agent for Lochmere Development Corporation on this the ____ day of April, 2017. 

 

 My commission expires: ________________________________ 

 

       ________________________ 

       NOTARY PUBLIC 

       KENTUCKY, STATE AT LARGE  

 

 Notary #_________________________ 

 

 

 

 

F:\Share\TR\CASES\Thompson, Troy\Whitaker Bank\17-CI-640\Pldgs\Motion for Temporary Injunction revised.docx 
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