
COMMONWEALTH OF KENTUCKY 
FAYETTE CIRCUIT COURT 

3RD DIVISION 
CIVIL ACTION NO. 17-CI-986 

 

WHITAKER BANK, INC.           PLAINTIFF 
 
v. DEFENDANTS’ 

MOTION TO DISMISS 
 

BALL HOMES, LLC AND 
LOCHMERE DEVELOPMENT CORPORATION                 DEFENDANTS 
 

************* 

          Come the Defendants, Ball Homes, LLC and Lochmere Development Corporation 

(“Defendants”), by counsel, and move the Court to dismiss all Counts of the Complaint pursuant 

to CR 12 for failure to state a claim and pursuant to CR 19.01 for failure to name indispensable 

parties, like Andover Golf & Country Club, Inc. and all property owners and members of the club.  

Plaintiff ignores the content of the Memorandum document filed of record in the Fayette County 

Clerk’s office at Deed Book 1498, Page 225, and further ignores the entity obligated on the 

restrictions to operate the golf club and the thousands of residential property owners who 

purchased their property in the midst of, and in reliance upon, the designed development of the 

golf course abutting their property and its continued operation. 

           As the Court will see, what Plaintiff presents by this Declaratory Judgment Action under 

KRS Chapter 418, is not properly subject to that statute.  There is no actual controversy, only a 

desired controversy by the Plaintiff to seek to eliminate restrictions on the land.  “The courts 

generally hold that a declaratory judgment should not or cannot be made as to questions which 

may never arise or which are merely advisory, or are academic, hypothetical, incidental or remote, 

or which will not be decisive of any present controversy.”  Dravo v. Liberty Nat. Bank & Trust 

Co., 267 S.W.2d 95, 97 (Ky. 1954).  The failure to present an actual controversy and merely a 
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concocted issue is fatal for Plaintiff.  The Plaintiff hopes the Court will entertain it in this format 

– otherwise why did Plaintiff not bring this issue within its previously filed (and accelerated) 

foreclosure action filed in this same division?   

          In further support of their Motion, Defendants state as follows: 

INTRODUCTION 

 This litigation involves a concocted question about the real property that is the Andover 

Golf & Country Club, a golf facility located on Todds Road in Fayette County, Kentucky 

(“AGCC”), and developed by Defendants in the late 1980’s and early 1990’s (the “Proeprty”).  

Plaintiff has entered into some undisclosed agreement with AGCC, the owner of the Property, for 

a voluntary hand-over of the Property – apparently, a deed in lieu of foreclosure-- but with the 

foreclosure being filed anyway in case # 17-CI-640 (the “Foreclosure”).  While it may be that 

AGCC defaulted on its contractual and loan obligations to Plaintiff which note and debt are secured 

by a mortgage, the impact of the “deal” that Plaintiff has worked with AGCC to hand over the 

Property is to cause AGCC to be in breach of its obligations to Defendants and the thousands of 

property owners in Andover subdivisions and members of the club.  Plaintiff’s instant case cannot 

proceed as presented as a matter of law because of its failure to state a claim, and its failure to 

name indispensable parties.   

ARGUMENT 

  A Golf Course Lease, Construction and Purchase Agreement was executed and in place 

by July 11, 1988 (“Agreement” or “Golf Course Agreement”), long before Plaintiff obtained an 

interest in the Property through a mortgage in 2007.  As a result of the Agreement (dated July 11, 

1988), and Amendment to the Agreement (dated July 24, 1990) and a Memorandum of the 

Agreement filed of record on December 12, 1988, there are certain restrictive covenants requiring 

the Property to be perpetually used and operated as a golf course with certain required amenities, D
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and the Property upon sale is subject to Defendants’ right of first refusal.  Plaintiff Whitaker Bank 

(“the Bank”) now claims to hold a mortgage or mortgages1 on the Property, and while it is clear 

that any mortgage was taken subject to and with notice of the actual use of the Property and the 

terms and conditions provided in the Agreement, the Amendment and the Memorandum, the Bank 

is now seeking a declaratory judgment holding that its interest arising from a mere subsequent 

mortgage is not subject to those certain restrictive covenants of record requiring the Property to be 

perpetually used as a golf course with certain amenities and that it may be sold free of any right of 

first refusal held by Defendants. For the following reasons, the Complaint must be dismissed.   

  Section 4 of the Golf Course Agreement from July 11, 1988, which is entitled “Use” 

provides in pertinent part the following restrictive covenant: 

The property and facilities shall be operated under the name “Andover Golf and 
Country Club,” shall be continuously operated, and shall be used for no other 
purpose. 

See Exhibit 1, Paragraph 4.   

Paragraph 16 of that same Agreement or controlling document gives Ball & Lochmere2, 

the developers, a right of first refusal for a period of thirty years from the date of closing “to 

purchase the leased property and improvements, at the price of and according to the same terms 

and conditions of any bona fide purchase offer.”  Id.   

 The Bank has asserted in its Complaint that the “lease” “expired” 5 years after the date on 

which the golf course was opened pursuant to Paragraph 2 of the Agreement.  However, the Bank 

disingenuously ignores the rest of the “agreement” terms and the Amendment to Golf Course 

Lease, Construction and Purchase Agreement dated July 24, 1990 (“Amendment”).  See Exhibit 

                                                           
1 Apparently, there is some unrecorded, conditional additional mortgage that spun out of the 
AGCC bankruptcy proceeding from a few years ago.  That is the subject of challenges within the 
Foreclosure as to the amount claimed by Whitaker.  
2 Upon its dissolution, Lochmere assigned all applicable rights to Troy Thompson.   D
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2, hereto.  That document clearly provides that the obligations and restrictive covenants bind all 

successors and assigns to the Property and further provides:  

1. Survival of Covenants.  Corman-McQueen, Ball & Lochmere and Hacker-
Thompson acknowledge and agree that the items contained in paragraphs 4, 7, 8, 
13, 14, 16, 19, 20 and all of the paragraphs 5 and 6 except for date deadlines shall 
survive the closing.  
  

  Andover Golf and Country Club Inc. joined in the Amendment for the specific purpose of 

acknowledging the survival of the covenants and the restrictions on the Property that are stated in 

the Amendment document dated and executed the same day as the Memorandum that was executed 

and recorded in the Fayette County Clerk's office, and the exact same corporation owns the 

Property and the club today. Therefore, the restrictive covenant requiring that the Property be used 

“continuously” as a golf course survived the closing, bound AGCC to the obligation and to the 

right of first refusal, and bound all successors and assigns to the restrictions and obligations that 

run with the land through the Agreement, the Amendment and the Memorandum of record 

(described below), and clearly apply to this Plaintiff to the extent it holds a valid mortgage interest 

in the Property.  

 The Bank’s primary contention amounts to an assertion that the restrictive covenant was 

not properly recorded and therefore does not run with the land.  The Bank attempts to seize upon 

the use of the word “lease” to argue that the “term” must have expired and it also ignores that a 

Memorandum of Lease and Purchase Agreement (“Memorandum”) was filed on December 12, 

1988, in the Fayette County Clerk’s Office, at Book 1498, Page 225, relative to the Agreement, 

again well before3 the Plaintiff’s involvement in any way. That document provides: 

This Memorandum of Lease and Purchase Agreement is executed for the purpose 
of giving notice of the existence of the Lease and the terms thereof.  Reference is 

                                                           
3 Whitaker’s foreclosure complaint in paragraph 8 recites the “Note 1” in issue was executed in 
2007. D
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made to the Lease for the full description of the rights and duties of Ball & 
Lochmere and Corman-McQueen, and this Memorandum of Lease shall in no way 
affect the terms and conditions of the lease or the interpretation of rights and duties 
of the parties thereunder.   

See Exhibit 3, p. 1-2.  Therefore, a recorded document exists which incorporates the Agreement 

terms by reference.     Moreover, the Memorandum itself makes clear that the Agreement shall 

terminate only after “a date to be determined by reference to the Lease.”  There is and has been 

no termination of the Agreement, and the Bank took its interest in the Property with actual 

(visible) and constructive (Memorandum of record) notice of the restrictions on use and 

operation of the golf club and the right of first refusal.       

 The Bank no doubt took its limited mortgage interest in the property based upon the 

actual and obvious notice of the existence of, and operation of, a golf course with certain 

additional amenities (clubhouse, restaurant, pro shop, pool, poolhouse) intertwined into the 

neighborhoods and each residential lot.  It is undeniable that the Bank would have been on 

inquiry notice (at the least) based on the existing use and operation of the property as a golf 

course intertwined into the residential community whenever it entered into the picture.  It is 

disingenuous at the least for the Bank to now argue that there is no requirement to maintain the 

continuous operation of the golf course and amenities or that there is even some concocted 

“dispute” as to whether such obligation exists or was intended to exist and continue.  

 Moreover, the restrictive covenants (deed of restrictions) put to record in 1989 and 1990 

applicable to the homes that are adjacent to the golf course are recorded in the County Clerk’s 

Office.  These covenants make clear that homeowners whose property abuts the golf course are 

prohibited from putting up fences, etc., to allow for the continued operation of the golf course.  

Clearly the mutuality of obligations was evident to homeowners purchasing lots and properties.  

See Ball property restrictions and Lochmere property restrictions, Exhibits 4 and 5, stating in part: 
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“Golf Course Lots . . . No owner of a lot abutting the golf course shall construct any hedge, fence, 

wall or barrier of any nature within twenty (20) feet of any border which abuts the golf course . . . 

During the entire course of construction or any other use of a lot abutting the golf course, the owner 

shall provide a method (accepted in writing by the developers) to prevent siltage from running 

onto the golf course.”  See Ball and Lochmere property, respectively, restrictions of record, Deed 

Book 1523, Page 117-18, attached hereto as Exhibit 4.  See also Deed Book 1554, Page 754, 

Exhibit 5 hereto.   

1. The Complaint must be dismissed under Rule 12 for failure to state a claim upon which 
relief may be granted. 

Under Rule 12, a party may move for dismissal of a Complaint where the pleading fails to 

state a claim upon which relief may be granted.  This rule is clearly applicable here.  The Court of 

Appeals has explained the standard for a Rule 12 motion to dismiss as follows: 

The court should not grant the motion unless it appears the pleading party would 
not be entitled to relief under any set of facts which could be proved in support of 
his claim.” In making this decision, the circuit court is not required to make any 
factual determination; rather, the question is purely a matter of law. Stated another 
way, the court must ask if the facts alleged in the complaint can be proved, would 
the plaintiff be entitled to relief? 

James v. Wilson, 95 S.W.3d 875, 883–84 (Ky. Ct. App. 2002).  Here, the Complaint fails to state 

a claim upon which relief may be granted, and it must be dismissed.   

 It should be noted that the controlling documents may be referenced and considered by this 

Court in their entirety, even documents that were not specifically attached to the Complaint, 

without converting the instant motion into a motion for summary judgment.  The Sixth Circuit has 

held:  

[A] document that is not formally incorporated by reference or attached to a 
complaint may still be considered part of the pleadings.  This occurs when “a 
document is referred to in the complaint and is central to the plaintiff's claim....” In 
such event, “the defendant may submit an authentic copy to the court to be 

D
IS

 :
 0

00
00

6 
o

f 
00

00
13

00
00

06
 o

f 
00

00
13

Filed 17-CI-00986      04/05/2017 Vincent Riggs, Fayette Circuit Clerk

Filed 17-CI-00986      04/05/2017 Vincent Riggs, Fayette Circuit Clerk

E
07

01
A

17
-B

23
D

-4
8D

6-
B

12
E

-5
F

59
05

58
E

A
36

 :
 0

00
00

6 
o

f 
00

00
80



7 
 

considered on a motion to dismiss, and the court's consideration of the document 
does not require conversion of the motion to one for summary judgment. 
 

Greenberg v. Life Ins. Co. of Virginia, 177 F.3d 507, 514 (6th Cir. 1999) 

 Therefore, this Court should and must review all relevant documents “central to the 

plaintiff’s claim,” including the recorded Memorandum.  An examination of these documents 

reveals that, unequivocally, the Complaint fails to state a claim, and this action has no basis in law 

or fact.  

2. Kentucky case law requires this action be dismissed. 

 A restrictive covenant is valid and enforceable where the parties to the covenant intend and 

agree that the covenant is to run with the land.  “[A] Court construes restrictive covenants 

according to their plain language.  Parties are bound by the clear meaning of the language used, 

the same as any other contract.”  Gadd v. Hensley, 2015-CA-1948 (Ky. Ct. App. March 24, 2017) 

(not to be published).  In particular:  

It is not necessary that such an intention appear from the express language of 
the instrument creating it, but it may be implied where it appears that it was 
imposed as part of a general building plan or scheme for the improvement of 
several contiguous lots. 
 

Bagby v. Stewart's Ex'r, 265 S.W.2d 75, 76 (Ky. 1954) (emphasis added).   

The Bank’s position hinges on its specious assertion that no restrictive covenant “exists” 

of record.  This argument is simply wrong.  The Bank wants this court to hold that in a golf course 

community that was designed, developed and approved for contraction based upon an integral and 

interwoven golf course can cease to be a golf course at the whim of a lender who holds only an 

interest arising from a mortgage. 

The Agreement and Amendment clearly contain both a restrictive covenant and a right of 

first refusal.  The Memorandum adequately provided the “whole world” with notice of the 
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restrictive covenant, which was incorporated therein by reference.  See, e.g., Ashland, Inc. v. Realty 

Farm Development Co., 485 S.W.2d 891, 894 (Ky. App. 1972) (“where a subsequent lessee has 

notice of a restrictive covenant in a prior lease he is bound thereby because a party with knowledge 

of the just rights of another should not be permitted to defeat them”). 

In Triple Crown Subdivision Homeowners’ Association, Inc. v. Oberst, 279 S.W.3d 138 

(Ky. 2009), a developer issued a deed for resale of real property acquired by the developer after 

the filing of the declaration of covenants, conditions and restrictions.  The Court held that the deed 

“incorporated by reference the declaration,” thus rendering the declarations enforceable.  The 

Court held: “Although amending the declaration to include an additional legal description for after-

acquired property would have made it easier for a title examiner, the absence thereof does not 

obscure or defeat the obvious intent of the developer.”  Id. at 141.   

In Oliver v. Schultz, 885 S.W.2d 699 (Ky. 1994), the Court held that, while restrictive 

covenants are to be enforced under Kentucky law “only when the restriction is placed in a recorded 

instrument,” such restrictions are enforceable where reflected in “a subdivision plat, a deed of 

restrictions or some other instrument of record . . . that would place an ordinary and reasonably 

prudent attorney performing a title search on notice of the restrictions in question.”  Id. at 701 

(emphasis added).  This is consistent with general “black letter” law.  See, e.g., 20 Am.Jur.2d §152 

(“Covenants and restrictions as to the use of property may be effected by a separate instrument 

[other than the deed] if consideration and the other essentials of a contract are present”).  See also 

Mitchell v. First Nat’l Bank, 263 S.W. 15, 16 (Ky. 1924) (“if a person has knowledge of such facts 

as would lead a fair and prudent man, using ordinary care and thoughtfulness, to make further 

inquiry, and he fails to do so, he is chargeable with the knowledge which by ordinary diligence he 

would have acquired”); Sentry Safety Control Corp. v. Broadway & 4th Ave. Realty Co., 124 

D
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S.W.2d 1051 (Ky. 1939) (accord).  Here, the Memorandum alone was sufficient to place an 

ordinary and reasonably prudent attorney performing a title search on notice of the restrictions in 

question and is even more evident when combined with the obvious and outward use of the 

property and the restrictions of record applicable to the “Golf Course Lots”.   

 In J.C. Penny Company v. Giant Eagle, Inc., 813 F.Supp. 360 (W.D. Penn. 1992), J.C. 

Penny was able to obtain a temporary injunction to enjoin a competitor from opening shop in the 

same shopping center.  J.C. Penny’s lease contained an “exclusive.”  The Court held that that 

restrictive covenant was enforceable against a third party, notwithstanding that J.C. Penny filed 

only a “memorandum of lease” in the County Clerk’s office.  Id. at 363.  See also Graco Town 

Lake Investment 2007 L.P. v. Conmach Corporation, 2016 WL 7335862 (Tex. App. 2016) 

(unpublished) (recording of memorandum of lease sufficient to give inquiry notice of all lease 

terms).  

 Here, there is no ambiguity in the restrictive covenant; the Bank simply argues that the 

Memorandum was insufficient to “record” the restrictive covenant and that actual use and what 

was filed of record was insufficient to place the Bank on notice of continuing obligations or 

restrictions on the land.  However, the Bank took its interest in the property with notice of and 

subject to the restrictive covenant and right of first refusal through the recorded documents at the 

Fayette County Clerk’s Office.  Paragraph 4 of the Agreement survived closing, per the 

Amendment thereto dated July 24, 1990.  These legal rights are valid and enforceable as to any 

party or third parties. 

3. The Bank’s Complaint must be dismissed for failure to join indispensable and/or 
necessary parties under Rule 19.  

Rule 19.01 provides that a party subject to service of process must be joined in an action 

where: 1.) In his absence complete relief cannot be accorded among those already parties, or where 
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2.) he claims an interest relating to the subject of the action and is so situated that the disposition 

of the action in his absence may (i) as a practical matter impair or impede his ability to protect that 

interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring 

double, multiple, or otherwise inconsistent obligations by reason of his claimed interest.   

Stated differently, “an indispensable party is one whose absence prevents the Court from 

granting complete relief among those already parties.” Milligan v. Schenley Distillers, Inc., 584 

S.W.2d 751, 753 (Ky. App. 1979). Likewise, the Court in West v. Goldstein, 830 S.W.2d 379 (Ky. 

1992), characterized a necessary party as one whose interest would be divested by an adverse 

judgment.  See also Presnell Const. Managers, Inc. v. EH Const., LLC, 134 S.W.3d 575, 578 (Ky. 

2004) (noting that “the owners of the real estate on which the building was located and another 

lienholder were joined as necessary parties to the lawsuit because of their interests in the real 

property”).   

AGCC is indisputably an indispensable party and Plaintiff must add it.  They entered into 

the Amendment to make clear it was subject to the obligations and restrictions on the land and that 

the obligations and restrictions continued, survived closing and ran with the land.  Their failure to 

comply with the obligations and restrictions and continue the operation of the club as mandated 

certainly require their presence in this case for a full adjudication of the issues presented if the 

Court determines that this action meets the requirements of CR 12, CR 19 and KRS Chapter 418 

in order to continue. 

Numerous other persons, including the adjacent land owners and/or members of the AGCC 

are indispensable parties to this action if it continues and Plaintiff must add them.  In Humana, 

Inc. v. Metts, 571 S.W.2d 622 (Ky. App. 1978), the Kentucky Court of Appeals confirmed that a 

restrictive covenant was to run with the land.  The restriction at issue limited a hospital’s use of 
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space to hospital and “professional office use.”  The Court found the restriction enforceable.  

Relevant to the instant case, the Court held: 

Proper development of the subdivision inures to the benefit of each property owner. 
Metts was confronted with the possibility of Humana constructing commercial 
mercantile undertakings to the prejudice of their use and development of the 
balance of the land by other purchasers. If the restrictive covenant did not run with 
the land, then the only person who could enforce its provisions would be Metts. On 
the other hand, if the restrictive covenant runs with the land, then Metts is not 
the only person with a right to challenge the present use being made of the 
property by Humana. Bagbey et al. v. Stewart's Executor et al., Ky., 265 S.W.2d 
75 (1954). It appears to the Court that the restrictive covenant ran with the land and 
was not wholly personal to Metts and Humana. 

Id. at  625–26.  Therefore, the Court confirmed that where the covenant runs with the land, the 

surrounding landowners have due process rights where the restrictive covenant is at issue in Court.  

Consistent with the foregoing Kentucky law, and when faced with similar facts, one court 

explained: 

Joinder of indispensable parties is mandated because due process principles make 
it essential that [such parties] be given notice and an opportunity to protect [their] 
interests by making [them] a party to the [action].  The unnoticed lot owners within 
Hop Brook [subdivision] are classic “indispensable parties” because the resolution 
of the questions regarding the restrictive covenants and the alleged common scheme 
of development are relevant to all deeds within the development.  

Mannweiler v. LaFlamme, 653 A.2d 168, 172 (Conn. 1995) (some emphasis original).  See also 

Baker v. Weinberg, 266 S.W.3d 827 (Ky. App. 2008) (in action to quiet title, record owners of 

property are indispensable parties); Garnick v. Serewitch, 121 A.2d 423 (N.Y. Super. Ct. 1956) 

(where restrictive covenant was part of neighborhood scheme, failure of landowner to join as 

defendants all the owners of parcels of land within the tract encompassed within the neighborhood 

scheme constituted failure to join all proper and necessary parties); Karner v. Roy White Flowers, 

Inc., 527 S.E.2d 40 (N.C. 2000) (nonparty subdivision owners were necessary parties to action 

brought by plaintiff lot owners against defendant lot owners to enjoin violation of residential 

restrictive covenants, even if nonparty property owners’ interests were fully represented by 
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existing parties; “we conclude the nonparty property owners of Elizabeth Heights are necessary 

parties to this action because the voiding of the residential-use restrictive covenant would 

extinguish their property rights”).  

 Here, there are several “categories” of unnoticed, interested third parties whose legal rights 

will be affected or extinguished by the instant action.  First, there are homeowners in the 

subdivision through which the golf course runs, particularly those whose property is adjacent to 

the golf course.  These parties have an interest in the property (1) such that it continues and remains 

what was intended, developed, approved by local government and an integral part of their 

purchase, (2) to preserve the property value of their land and(3) to  preserve the intangible benefits 

of having adjacent green space as opposed to a shopping center, or a car wash, or whatever else 

the owners or subsequent owners have in mind.  Second, the Andover Golf & Country Club sells 

golf memberships to people inside and outside of the Andover subdivisions.  On information and 

belief, certain parties have already paid their 2017 membership fees4, only to find that the golf 

course is now closed, and the Bank which has taken total possession, custody and control of the 

property (either voluntarily or involuntarily) is keeping it that way.  These individuals obviously 

have an interest in whether Plaintiff herein is permitted to deny the obvious, and deny the 

restrictions of record and cause damage to each and every property owner in Andover and member 

of AGCC.   

Finally, Andover Golf & Country Club itself is a necessary and indispensable party who 

was a party to the restrictive covenant agreement and is the entity which must operate the property 

                                                           
4 Based on information and belief, some members continue to be automatically charged monthly 
fees and monthly fees continue to be taken by AGCC or others without refund. D
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“continuously” as a golf club under the controlling documents.  Why that entity has not been 

named is not just perplexing but fatal to the presentation of a declaratory judgment action.   

Clearly, there are interested and necessary and indispensable third parties that have not 

been joined in this action. 

WHEREFORE, for the foregoing reasons, Plaintiff’s Complaint must be DISMISSED 

WITH PREJUDICE for failure to state a claim upon which relief may be granted; or in the 

alternative, for failure to join necessary and indispensable parties, or both.  

Respectfully submitted, 
 
MILLER, GRIFFIN & MARKS, P.S.C. 
271 West Short Street, Suite 600 
Lexington, Kentucky 40507-1292 
Telephone: (859) 255-6676 
Facsimile: (859) 259-1562   
By: _/s/ Carroll M. Redford, III __ 

CARROLL M. REDFORD, III 
email: cmr@kentuckylaw.com 

 MICHELLE L. HURLEY 
ATTORNEYS FOR DEFENDANTS 
 

NOTICE OF HEARING 
 

All parties take notice that the foregoing shall come on for hearing on Friday, April 21, 
2017, at 1:00 p.m., or as soon thereafter as counsel may be heard.   

 
CERTIFICATE OF SERVICE 

This is to certify that the foregoing was served on April 5, 2017, by mailing same first 
class mail, postage prepaid, and email to: 

 
John P. Brice 
WYATT, TARRANT & COMBS, LLP 
250 West Main Street, Suite 1600 
Lexington, KY  40507-1746 
ATTORNEY FOR PLAINTIFF 
 

_/s/ Carroll M. Redford, III __ 
ATTORNEYS FOR DEFENDANTS 

F:\Share\TR\CASES\Thompson, Troy\Whitaker Bank\17-CI-986\Pldgs\Motion to Dismiss.final 4.4.17.docx 
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